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ONEIDA COUNTY BOARD OF ADJUSTMENT – PUBLIC HEARING
Tuesday, June 14, 2011

1:00 P.M. – Committee Room #2, Second Floor
ONEIDA COUNTY COURTHOUSE, RHINELANDER, WI 54501

Chairman Harland Lee called the meeting to order at 1:00 p.m. in accordance with the
Wisconsin Open Meeting Law.

Roll call of Board members present: Robert Rossi “here”, Elmer Goetsch, “here”,
Harland Lee, “here”, Robert Fries, “here”, John Bloom “here”, Alternate Guy Hansen
“here”. Alternate Phil Albert is absent.

Staff members present: Peter S. Wegner, Assistant Zoning Director; Lila Dumar,
Secretary III.

Other individuals present: Attorney John Hogan, Joanne Dolezalek, Richard Dolezalek,
Jerome Schneider, Susann M Schneider, Steven Osterman

Appeal No. 11-002 of Susann M. Schneider, W359 N5195 Crestview Dr.,
Oconomowoc, WI represented by Atty John J. Hogan, Hogan & Melms LLC, Post Office
Box 1008, Rhinelander, WI 54501, requesting a variance to allow constructing two
additions to an existing building seven feet from the ordinary high water mark
(OHWM) of Manson Lake and less than one foot from a lot line, contrary to Sections
9.99(D) (4(a) (2) and 9.99(D) (3) (b), Chapter 9, Oneida County Zoning and Shoreland
Protection Ordinance. The property is located at 8473 Shady Rest Road, Rhinelander,
WI 54501, being Lot 9, Breezy Point Plat, in Section 33, T36N, R7E, and is identified as
Parcel #WB 755, Town of Woodboro.

Chairman Harland Lee stated that the meeting will be held in accordance with
Wisconsin open meeting law and will be tape-recorded and sworn testimony will be
transcribed. It is the practice of this board that the door of the board room must stay
open and if anyone has difficulty hearing they may move closer to the front. Anyone
wishing to testify must identify themselves by name, address and interest in the
appeal and shall be placed under oath. The Board of Adjustment asks that only one
person speak at a time because of the difficulty in transcribing when several people
are talking at once. The Board of Adjustment is made up of five regular members and
two alternates who will take part in the hearing until the public hearing is closed, at
which time alternates will not take part in the deliberation.

Chairman Harland Lee swore in the appellant, Susann M Schneider & Jerome
Schneider; Joanne Dolezalek & Richard Dolezalek; and Peter S. Wegner, Assistant
Zoning Director.
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Secretary Elmer Goetsch read the notice of public hearing for appeal #11-002 of
Susann M. Schneider. Mr. Goetsch stated that the notice of public hearing was
published in the Northwoods River News in the weekend edition of May 26, 2011 &
the weekend edition of June 4-5, 2011. The notice was posted on the Oneida County
Courthouse bulletin board on May 19, 2011. Mr. Goetsch read the certified and first
class mailing distribution list into the record.

Correspondence in file: Letters from Pamela Messina and Terry Smith in support of
granting the appeal.

Mr. Goetsch stated that an onsite inspection was conducted on this date at
approximately 10:00 a.m. today. Persons present were Board of Adjustment members
Harland Lee, Elmer Goetsch, Bob Rossi, Bob Fries, John Bloom and Alternate Guy
Hansen; Peter S. Wegner, Assistant Zoning Director; Jerome Schneider & Susann M
Schneider; Steve Osterman and Attorney John J Hogan. All of the property boundaries
were properly marked for purposes of this appeal. Highway and road right-of-way
were properly marked. Well and sanitary facilities were adequately marked. The
construction that is subject of today’s appeal is existing. The existing building was
measured to be 6 feet, 6 inches from the OHWM. The property is generally flat
leading to a bank that slopes steeply to the OHWM. The structures noted on the site
were the home, the cottage involved in this case and one (1) storage shed.

Chairman Harland Lee stated that the Board will hear testimony from the
appellant/agent first and then the opposition. Following that, the appellant and
opposition will have an opportunity for rebuttal and then closing statements. The
public hearing will then be closed from further testimony. Consideration and
additional questions can be asked by the Board members of the appellant or the
opposition during deliberations. You may stay for the disposition of the appeal. Upon
conclusion of the deliberation of the Board, the Chair will call for a motion and a
second, and a roll call vote will be taken for the decision of the Board.

Attorney John Hogan identified himself representing the appellants in this matter.

Mr. Hogan distributed Exhibits 1-2, which were added to the file. Exhibit #1: Letter of
Support from Lawrence & Phyllis Maurer; Exhibit #2: Photos of cabin before updating
was completed.

Susann Schneider was called to testify by Mr. Hogan.

Ms. Schneider identified herself as the appellant in this matter, being one of six
owners of the property.
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Atty John Hogan: Could you tell this Board when your family first acquired the
property?

Ms. Schneider: My mother and father purchased the property in 1974.

Atty John Hogan: Did it have all of the same structures that the Board of
Adjustment saw today’s onsite in 1974?

Ms. Schneider: Yes.

Atty John Hogan: It had a house, cottage…fish shack or shower shack.

Ms. Schneider: Yes.

Atty John Hogan: Was this part of a resort that had been broken up?

Ms. Schneider: Yes it was.

Atty John Hogan: I want to concentrate on the cabin. That is the structure that we
were looking at today. Correct?

Ms. Schneider: Yes.

Atty John Hogan: And that was in its current location when your parents bought it in
1974.

Ms. Schneider: Yes.

Atty John Hogan: Nothing during your parent’s ownership or this subsequent
ownership by the Estate made it any closer to the OHWM.

Ms. Schneider: No.

Atty John Hogan: Your father passed away. When?

Ms. Schneider: 1999.

Atty John Hogan: And thereafter did your Mother remain in the home?

Ms. Schneider: Yes she did.

Atty John Hogan: Was that her primary residence?
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Ms. Schneider: Yes it was.

Atty John Hogan: The cottage was used for friends and family who visited?

Ms. Schneider: Yes it was.

Atty John Hogan: She didn’t occupy or live in that cottage.

Ms. Schneider: True. She did not.

Atty John Hogan: The house is in the same condition that it was when your mom and
dad bought it as it is today. Is that a fair statement?

Ms. Schneider: Yes.

Atty John Hogan: You didn’t do anything to expand it or remodel it or do anything
with it?

Ms. Schneider: No…I don’t believe so.

Atty John Hogan: The cottage has always been used by friends and family and has not
been rented out.

Ms. Schneider: It was rented out when it was a resort.

Atty John Hogan: It wasn’t rented out when your parents owned it.

Ms. Schneider: They had the resort.

Atty John Hogan: Okay. When it was last rented out to anybody?

Ms. Schneider: Right around the time my father died my mother stopped running the
resort. And she had sold two of the cabins.

Atty John Hogan: So really, for the last 15-20 years it hasn’t been rented out. Your
mother has been either the owner, occupier, or friends and family have used the
cottage.

Ms. Schneider: Correct.

Atty John Hogan: As your mom became elderly, did she find it difficult to maintain
both structures?
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Ms. Schneider: Yes.

Atty John Hogan: Did she ask you and your siblings to assist in fixing up that cottage?

Ms. Schneider: Yes.

Atty John Hogan: Let’s clarify this. Since your mom passed away, your mother’s
estate is still the owner of this property. Your sister, who is the personal
representative, is here in the Board meeting today.

Ms. Schneider: Yes, she is.

Atty John Hogan: There are six siblings who are the inheritors of this property.

Ms. Schneider: Correct.

Atty John Hogan: You can’t really move the estate along until you resolve this issue
today. Correct?

Ms. Schneider: Yes.

Atty John Hogan: Nobody wants to buy or sell this property until the issue of the
accessibility to the bathroom in this cottage can be resolved.

Ms. Schneider: Correct.

Atty John Hogan: When your mother began to ask you for assistance, what was she
trying to do? What was here goal to accomplish?

Ms. Schneider: To be able to have friends and family continue to come up and visit
her.

Atty John Hogan: Before the remodeling, there was a shower room/fish cleaning
shed?

Ms. Schneider: Correct.

Atty John Hogan: A unique combination. What was that used for? The obvious,
that’s where people showered?

Ms. Schneider: People showered there that stayed at the cabin.

Atty John Hogan: There was no shower in the cabin.
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Ms. Schneider: No there was not.

Atty John Hogan: Was there a bathroom in the cabin?

Ms. Schneider: Yes. There was a toilet and sink.

Atty John Hogan: So people had to go outside to shower and then go back into the
cottage.

Ms. Schneider: Yes.

Atty John Hogan: And did she want to change that?

Ms. Schneider: Yes she did.

Atty John Hogan: Let’s cover the issue of that fish cleaning house and the shower.
When you remodeled, what happened to that structure?

Ms. Schneider: We took the showers out.

Atty John Hogan: Did you disconnect the water?

Ms. Schneider: Yes.

Atty John Hogan: Did you also plug the shower drains so it could not later be used?

Ms. Schneider: Yes.

Atty John Hogan: So that has been abandoned as far as a habitable or useful facility
other than storage.

Ms. Schneider: Yes.

Atty John Hogan: When that drain was used for the shower…do you know where that
drain went to?

Ms. Schneider: No.

Atty John Hogan: When you abandoned it, the new shower now goes into the existing
drainfield for this lot. Correct?

Ms. Schneider: Correct.
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Atty John Hogan: Your mother had some health issues as she became more elderly.
Is that correct?

Ms. Schneider: Yes.

Atty John Hogan: She had a stroke and heart surgery?

Ms. Schneider: Correct.

Atty Hogan: And was one of the things that you also wanted to accomplish was to put
a washer and dryer in that structure of the cottage.

Ms. Schneider: Correct.

Atty Hogan: Why was that important?

Ms. Schneider: Because the people that would stay there had to come to mom’s
house to wash the bedding, carpeting…so she would always have to be there or she
would have to do it later by going into the cabin, taking it and bringing it into her
house to do.

Atty John Hogan: So to make the cottage more useful, you added a shower and a
washer/dryer facility.

Ms. Schneider: Yes.

Atty John Hogan: When did the construction on the cottage begin?

Ms. Schneider: In the spring of 2007.

Atty John Hogan: How long did it take?

Ms. Schneider: Spring of 2008.

Atty John Hogan: Was it done by friends and family?

Ms. Schneider: Yes.

Atty John Hogan: Did you have anybody there that was a contractor or someone that
you paid to do work?

Ms. Schneider: No.
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Atty John Hogan: It was all done without pay.

Ms. Schneider: Yes.

Atty John Hogan: Was the approximate cost of the addition $6,000.00?

Ms. Schneider: Correct.

Atty John Hogan: And that did not include anything for labor, because you did not pay
anything for labor.

Ms. Schneider: Yes.

Atty John Hogan: I marked pictures as Exhibit #2 that show the front of the cottage.
Did you do anything to change the front of the cottage other than re-side it.

Ms. Schneider: New windows.

Atty John Hogan: You didn’t make it go closer to the water.

Ms. Schneider: No.

Atty John Hogan: Does the cottage face to the south.

Ms. Schneider: It faces the lake.

Atty John Hogan: Did you do anything to either side of the cottage?

Ms. Schneider: No.

Atty John Hogan: Did you change the roof line?

Ms. Schneider: Yes.

Atty John Hogan: Did you add eaves to it, or did the cottage always have eaves?

Ms. Schneider: We added eaves.

Atty John Hogan: Did you add gutters?

Ms. Schneider: [inaudible]
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Chairman Lee: Let me just back up a bit….you said that you didn’t do anything to the
side; you did change the entry door so that there is a change to the side.

Ms. Schneider: I’m sorry. Yes, that is correct.

Atty John Hogan: I was going to address that, Mr. Chairman, I’m going to get past
the issue; if I don’t correct it ultimately, please correct me. Now, the eaves are the
overhang from the roof off the side of the building. Did you add those, or were those
always there?

Ms. Schneider: They were there.

Atty John Hogan: Did you add gutters at all?

Ms. Schneider: Yes we did.

Atty John Hogan: Why did you add gutters?

Ms. Schneider: Because of the runoff…we wanted to be able to go into the lake
without taking all the erosion with it, from the ground.

Atty John Hogan: Did you also change the rip rap or the landscaping on the front of
the cottage from a stepped up tier using either concrete or whatever that was, and put
in new concrete block that is there.

Ms. Schneider: Yes we did.

Atty John Hogan: Did you change the steps as they came up from the lake up to the
side of the house?

Ms. Schneider: Yes we did.

Atty John Hogan: As Mr. Lee just pointed out, you changed the entrance of the
cottage from a rear entrance to a side entrance. Is that correct?

Ms. Schneider: Correct.

Atty John Hogan: And there is a front porch there that is 4’ X 8’ with steps going
down. And those were added.

Ms. Schneider: Yes.

Atty John Hogan: Why did you add the porch and steps?
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Ms. Schneider: It would be easier to get up into the cabin and I thought I wanted it on
that side for safety.

Atty John Hogan: Did you do anything to the lower level, the basement level of that
cottage?

Ms. Schneider: Other than put waterproofing…the black tar on the sides of the walls.

Atty John Hogan: But you didn’t change the foundation at all.

Ms. Schneider: No.

Atty John Hogan: One of the members looked at the foundation and asked if that was
new concrete on that foundation. That is the same foundation you have always had.

Ms. Schneider: Yes.

Atty John Hogan: As we go to the rear of the cottage, there was a build out on that
cottage that went to the rear, that was approximately 4’ X 8’.

Ms. Schneider: Correct.

Atty John Hogan: And what was in that?

Ms. Schneider: There was a hallway and a toilet and sink.

Atty John Hogan: And when you began to remodel, what did you find when you got
back there?

Ms. Schneider: The floor by the toilet was going up and down when you stepped into
it and when we took it apart, we found there was really nothing to hold the foundation
up for that area of the porch or the toilet.

Atty John Hogan: So what did you do?

Ms. Schneider: When we got into that, we talked to my mom, and my mom had asked
about putting the shower into the bathroom rather than having the showers outside. I
felt that another thing, a safety issue, because of her age, having to go out and clean.
And then at that point in time, we talked about if the cottage was self contained, it
would be easier for her, thus the washer/dryer was put in. And if we were extending
out, we extended out farther than just 4’ X 8’ in order to make the two bedrooms
bigger because they were so small and you couldn’t put anything other than a bed in
the room.
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Atty John Hogan: Was it always a two bedroom cottage?

Ms. Schneider: Yes it was.

Atty John Hogan: Is it still a two bedroom cottage?

Ms. Schneider: Yes it is.

Atty John Hogan: When you began to take apart the 4’ X 8’ structure did you find out
that it was rotted down below and it needed to be replaced?

Ms. Schneider: Yes, it was.

Atty John Hogan: Was there any subfloor underneath it? No crawl space or anything.

Ms. Schneider: No.

Atty John Hogan: What does it have now?

Ms. Schneider: Now it has…cement pillars so that when we lined up the flooring on it,
it would be firm and wouldn’t be able to sink in. And now it has the bedrooms and the
bathroom.

Atty John Hogan: Did you ever consider going up vertical to do the expansion?

Ms. Schneider: No.

Atty John Hogan: Why not?

Ms. Schneider: That would be another set of stairs for my mother and that was not a
good thing for her. Plus I didn’t think it would be aesthetic for any of the neighbors.

Atty John Hogan: Are there 2’ X 4’ walls? As you took the walls apart, did you have to
replace some of the walls as well?

Ms. Schneider: Yes we did.

Atty John Hogan: Did you ever talk to your family or friends about the necessity of the
building permit?

Ms. Schneider: Not until I was way into the project.
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Chairman Lee: The people who are involved here in helping you construct this are
volunteers…any of them work in the trades? Carpenters? Plumbers? Electricians?

Ms. Schneider: No. Only in their own homes.

Chairman Lee: They’re not trades people, not a full time electrician, full time
carpenter….or whatever. None of those had any idea that you needed a permit to do
anything?

Ms. Schneider: No. It was my responsibility. I should have been the one to check and
find out.

Chairman Lee: At what point did you realize that this was required?

Ms. Schneider: Well, I thought about it when we had gotten way into the project. And
I thought that I could come around later and ask if we could get a variance. But at the
time we were doing it, I didn’t think of that until I heard conversation and mainly after
it was all done I really started thinking about it.

Atty John Hogan: Any time from the County or the Town did anyone say you need to
get a permit or you should have gotten a permit or we’re going to take enforcement
action against you.

Ms. Schneider: No.

Atty John Hogan: Did you retain me to contact zoning, to go ahead and get whatever
permits were necessary?

Ms. Schneider: Yes I did.

Atty John Hogan: Was that after your mother had passed away?

Ms. Schneider: Yes, it was.

Atty John Hogan: You had to get through that as well, that was a difficult thing for you.

Ms. Schneider: Yes it was.

Atty John Hogan: Would it be a fair statement that there is some dissention within
the family and blame on you for not doing this earlier?
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Ms. Schneider: Yes. Because it was my responsibility taking care of it and because of
that, not allowing them to sell the property and I do take full responsibility, and I do
apologize.

Atty John Hogan: As part of my discussion with the zoning office, did they suggest
that we get the property surveyed?

Ms. Schneider: Yes they did.

Atty John Hogan: Did we arrange to have Dave Lemke do the surveying?

Ms. Schneider: Yes.

Atty John Hogan: And I believe the survey is part of the record. But as part of that
survey, was it found that the lot line between you and the Albrecht’s was fine except
for where the stake was missing at the lake shore?

Ms. Schneider: Correct.

Atty John Hogan: As a result of that, did you and Mr. Albrecht enter into a line by
agreement where everyone thought the stake should be and that is what we entered
into by formal recognition of that, so there wouldn’t be any dispute about that in the
future?

Ms. Schneider: Correct.

Atty John Hogan: You didn’t move the lot line back and forth to make any
accommodations for anyone.

Ms. Schneider: True.

Atty John Hogan: You didn’t pay anything to do that, other than the cost of the
survey.

Ms. Schneider: Correct.

Atty John Hogan: There was no consideration between you and the Albrecht’s.

Ms. Schneider: No, there was not.

Atty John Hogan: And have you contacted all of the neighbors that surround you?

Ms. Schneider: Yes, we have.
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Atty John Hogan: And you have gotten letters from all of them in support of this. Is
that correct?

Ms. Schneider: Yes.

Atty John Hogan: Has the assessment for that cottage gone up in the last year?

Ms. Schneider: Yes it has.

Atty John Hogan: Did it go up from $15, 400.00 to $44,200.00?

Ms. Schneider: Yes.

Atty John Hogan: Do you think the cottage now with the addition on the back is a
better alternative than having gone vertical and gone up?

Ms. Schneider: Yes.

Atty John Hogan: Did you increase the occupancy at all?

Ms. Schneider: No.

Atty John Hogan: It’s still a two bedroom cottage.

Ms. Schneider: Yes.

Atty John Hogan: Did you take any pains to eliminate runoff from the cottage so that
it prevented erosion?

Ms. Schneider: Yes we did.

Atty John Hogan: What did you do?

Ms. Schneider: We put some hostas around and have like a portion where the ground
goes away from the cabin, and then the ground goes away from the hostas and goes
around and slopes so that the runoff will not go into the cabin and it will run freely into
the water.

Atty John Hogan: Has there been any erosion since you did this construction.

Ms. Schneider: No.
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Ms. Schneider: Can I say something? Before, when it rained hard we always had
gullies that were taking land down with it and that is why we worked at changing it so
that wouldn’t happen.

Atty John Hogan: And you haven’t had any problem with it since?

Ms. Schneider: No.

Atty John Hogan: This is like most lakes in northern Wisconsin, it’s not dam
controlled, so the water level goes up and down? So is the water level today as the
Board saw today fairly high?

Ms. Schneider: I understand it’s about 5 inches or more higher than it’s been.

Atty John Hogan: There is the existing shower building. Is it your desire to that
shower fish cleaning building or if this body…asked that it be removed, would you do
so?

Ms. Schneider: I would have to ask my sister. She handles the probate, but I think she
would agree to do so.

Atty John Hogan: Likewise, if the porch were considered to be oversized, and needed
to be downsized, would you be willing to do that?

Ms. Schneider: Yes.

Atty John Hogan: Would it be a fair statement that you prefer not to have to remove
the back of the house and take out the shower and washer and dryer?

Ms. Schneider: Yes. I realize it’s my fault…inaudible.

Attorney John Hogan concluded Ms Schneider’s testimony.

Peter S. Wegner, Assistant Zoning Director, is present to represent the County.

Peter S Wegner : They did approach me approximately six months ago, maybe more,
with this issue; they were trying to sell the home. They received an appraisal that
showed a difference in the square footage previous to the addition and they asked me
how they could make this right and what they should do. The only way was to receive
a variance. So that is why they are here. There are two sections in the ordinance
where they are in conflict. The first one is since the majority of the home is less than
75 feet from the water, and even closer, almost all of it is within 40 feet, and it is not
allowed any horizontal expansion. The same applies to the lot line. Since it is less than
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10 feet from the lot line, it is not allowed any horizontal expansion. They could have
gone up or down within the existing footprint at that setback from the water, and the
lot line and done structural alterations. They could have made changes to that floor
plan that would have allowed a bathroom with a shower. That would have been
permitted by the ordinance. They would have had to mitigate the 35 foot buffer to do
that, but that is something they could have gotten a permit for. In addition, the deck
that they have off of the side would not have been permitted, except for just a 4’ X 4’
stoop. Technically, the Department could have argued that if it was back the way it
was in its original footprint, they could have continued to use that entrance. But
basically, the County’s hands are tied. There is no way I can issue a permit for what
they have done that meets these sections of the ordinance because the expansion is
horizontal; it goes to the back of the building parallel to the lot line with a setback less
than 10 feet.

Chairman Lee: So even if they had come to you with these plans as it exists now, you
would have had to deny that.

Peter S Wegner : Yes…or tried to change the plans to meet their concerns as far as the
single story with her mother and access. I would try to talk to them about rearranging
the interior of the home to meet their needs versus adding on.

Chairman Lee: Do you think that with certain changes they could have met the
requirements for doing some remodeling and/or expansion?

Peter S Wegner : Yes, except for horizontal. Vertical or remodeling within. Also, by
looking at those photos, I didn’t see those until today. Some of those structures,
retaining walls, stairs that were a concern, based on those photos, we probably would
have been able to issue a permit to replace some of those things. It’s obvious that
they are necessary to control erosion.

Robert Fries: Are you satisfied with the erosion control measures that were made
there?

Peter S Wegner : I wasn’t until 20 minutes ago; because if you compare those photos,
to what they did, they basically replaced and removed one tier in the process of
replacing the existing retaining wall that the County would say is necessary to control
erosion due to that slope. We can issue permits for that. We have issued permits in
the past, for existing retaining walls. And you can see that those walls were existing.
The patio is an issue, both the entrance and the pavers. That could be reduced
because it is obvious that they had a walkway going through there before.

Peter S Wegner : You mentioned that this was done between 2007 and 2008. Was the
cottage being used prior to 2007?
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Ms. Schneider: For family and friends. Yes.

Mr. Hansen: So…had they taken out a permit, it would be totally legal to essentially
rebuild this place as long as they stayed in the existing footprint and did not expand
horizontally?

Peter S Wegner : Yes. They would also have to mitigate. Vegetate the 35 foot
buffer. Side lot lines. But it is correct to say that they could have replaced it within its
footprint in its entirety.

Chairman Lee: In relation to the amount of mitigation that could have been required,
are you talking about the area where the fire pit and the picnic table are. Would you
extend over to that area?

Peter S Wegner : Yes. Mitigation would include removal of those accessory
structures that are within 35 feet with the exception of the walkway. Anything else
would be required to be removed and then those areas vegetated meeting the
minimum requirements. You can see that there are a bunch of trees there. Our
minimum requirement is a 1-inch tree & 3 shrubs for 200 square feet. So it wouldn’t
be a lot of vegetation added, but we would have to require that those accessory
structures…would have to be removed and the walkway would have to be reduced in
size so it met the 4-ft width requirement.

Elmer Goetsch: The patio with the frame over it, that doesn’t count as a gazebo
allowed within the shoreline?

Peter S. Wegner: I would say that it could be called a gazebo, but it’s not allowed
because the square footage of that cottage takes up the 200 square feet that they are
permitted under the Gard Bill.

Robert Rossi: A gazebo wouldn’t be allowed on concrete, would it?

Peter S. Wegner: A gazebo wouldn’t be permitted on this property because of the
existing structure(s) located less than 35 feet from the OHWM.

John Bloom: Ms. Schneider, one thing that bothers me a little bit is that you said you
completed the construction in 2008. And as the construction was being finalized, you
realized that you did need permits. So why did we wait 3 years before we pursued it?

Ms. Schneider: Because we were still finishing with the shower…and my mom died in
2009 and then the family decided that they were going to sell it and that we should
have gotten a permit. And we stepped up to say that we should do it and wanted to
do it. And I am taking the blame for it.
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John Bloom: I understand that but I guess what bothers me is if you realized it in 2008
or before….

Ms. Schneider: I think I said I thought about it at that time, but I didn’t know. I,
myself didn’t know. You’re right, I didn’t go any further at that time.

John Bloom: Under hardship, “As the buildings structural components were opened
up it slowly became apparent that the foundation, particularly in the rear of the
structure was crumbling, sinking and falling apart.” Did you mean the floor joists that
were falling apart, or that little back section?

Ms. Schneider: The 4’ X 8’ ft back section.

John Bloom: Thank you.

Mr. Hansen: I’m concerned about the septic system. The septic system was installed
in 1992 for a three bedroom house. Now they’ve added a washer, dryer and a
shower. Is that legal?

Peter S. Wegner: Yes. You are allowed to go basically one bedroom beyond what
was permitted. And then they have an affidavit that goes with deed that says the
system is undersized and maxed out. So that meets the requirements.

Guy Hansen: In one place the cottage is described as being upgraded for year round
use and other places called seasonal. So what is the intent?

Ms. Schneider: It’s three season. It’s not for year- round . Not used in the winter.

Robert Fries: What value does that shower house have now?

Ms. Schneider: None. We could use it for fish cleaning, but it’s not set up for water
or anything. Just storage.

Robert Fries Would you consider taking that down?

Ms. Schneider: We would.

Robert Fries: What about the present house? What is the plan for that? That was
where your mother lived, right?

Ms. Schneider: It will probably be sold. We wanted to keep it in the family, but it is
not going to work out. So it will be sold.
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Elmer Goetsch: We are asked to grant an area variance. Under the current case law,
there are three criteria that must be met. All three of them, before we can do so. We
have to answer yes to all three of them. And I have some difficulty in recognizing the
justification for some of them. But I’d like to hear from the appellant on that. First is
the unique physical property limitations, such as steep slopes or wetlands, must
prevent compliance with the ordinance. The circumstances of the appellant, such as a
growing family, elderly parents or desire for a larger garage are not determining
factors in deciding variances. What is the unique physical property limitation that
prevents compliance with the county ordinance.

Atty John Hogan: On the property lines, the existing cottage is so close to the existing
property line that you can’t go in either direction without disturbing the shoreline.
Could have gone up, I agree with Pete on that, but that was aesthetically not a wise
choice. The existing structure didn’t permit it. You can’t go down because without
totally taking apart the basement and raising up the whole building, there is not
enough head room in the basement to do any type of living structure. It’s just a
storage area down below, primarily to store the dock and mechanicals in. Elmer, that
is my argument about why the unique characteristics of this lot line forced them to go
backwards away from the lake. They didn’t build a 9 ½ ft X 16 ft structure. They
replaced a 4 ft X 8 ft structure with a 9 ½ ft X 16 ft structure. They clearly could have
used the existing 4 ft X 8 ft structure and remodeled it. They did it and they are here
telling you they did it and told you why.

Elmer Goetsch: It is zoned Single Family Residential, and there is a residence there.
This cottage is permitted ordinarily, but it is not necessary for effective use of a single
family residential property. Wouldn’t you agree?

Atty John Hogan: Yes, I would. And wouldn’t you agree that it is grandfathered in,
because it existed there since long before the ordinance was adopted.

Elmer Goetsch: What was grandfathered is not what is there now. That’s the
problem.

Atty John Hogan: The only thing that was added was the teardown of the 4 ft X 8 ft
structure and replacement with a 9 ½ ft X 16 ft structure.

Elmer Goetsch: Yes. The circumstances of the appellant in this case do not justify
this. I don’t see how it can. What we would look at is if there is a bare lot there. Is
there room within the ordinance and the size of the lot to building a single family
residence? Yes there is. The cottage is something that is allowed, but it is not
permitted to be over the property line or extend into the setback area or whatever. If
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it was there, it could stay there as it was grandfathered, but we’re past the
grandfathering stage. That’s our problem.

Atty John Hogan: But it didn’t change the setback from the lot line and it didn’t go
closer to the lake.

Elmer Goetsch: Why is it that you need a permit then?

Atty John Hogan: Because it went backwards.

Elmer Goetsch: Yes.

Atty John Hogan: And outside of the footprint.

Elmer Goetsch: It now violates the ordinance.

Atty John Hogan: And that is why we are in front of you—to ask for a variance.

Elmer Goetsch: And for us to grant a variance we have to find a unique physical
property limitation, not on the structure, but on the property.

Atty John Hogan: And that is the existence of the cottage, it’s closer to the lake. We
didn’t go any closer. We didn’t go any closer to the lot line.

Elmer Goetsch: You didn’t hear me. I said property, not structure.

Atty John Hogan: And that is what I am trying to articulate. It’s placement on the lot
line. Placement next to the lake.

Elmer Goetsch: You didn’t hear me. Property. Irregard of the structures. The
property has a problem. Does it? Does it have wetlands? Too severe slope. Is that
the problem? That’s the criteria we are dealing with here. Not where the structures
are.

Atty John Hogan: With all due respect Elmer, I think you are too narrowly defining
what the property is. My argument to you and to the Board is the property includes
the existence of the structure in its relationship on that property line. We couldn’t go
any closer to the property line, to the west; its right next to the lot line; it didn’t go any
closer to the lake. Aesthetically you could have gone up and had a less attractive and
more intrusive structure also that would have been expensive because would have
basically torn down the structure because the walls wouldn’t support it. So they made
an addition out the back. The least obstructive. The most compelling place it could go.
That’s my argument to you.
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Elmer Goetsch: Well, I think you’re wrong, because property does not include the
structures in this context. But #2, no harm to public interest. A variance cannot result
in harm to public interest. Me, speaking personally, I would think a variance probably
is okay in this case. There isn’t an obvious harm to me in this case. But we have to
justify it, and I’m the one that has to write the justification to be satisfactory and that
is what my big concern is. #3, Unnecessary hardship cannot exist if compliance would
unreasonably prevent the owner from using the property for a permitted purpose.
What is the permitted purpose? Single Family Residential. There is a single family
residence without regard to the cottage. Is the use of that property prevented by the
ordinance without a variance?

Atty John Hogan: The argument is I don’t think it is just the use of the original main
house. We are talking about the cottage and the cottage, if it had no plumbing in it, a
permitted use would be to put plumbing in it. And that is what you would use a
cottage for. It is a natural progression, a natural use of that structure. We didn’t
change it from it’s original use. All we did was replace the toilet and add a shower.
And those are uses that certainly should be permitted for a cottage.

Elmer Goetsch: Yes, but that is an ancillary structure; that’s not the primary structure.
There is a principle structure that can be used to meet the permitted purpose of the
zoning. So therefore the cottage falls into a different category of less precedent to
meet the rights provided in the zoning.

Atty John Hogan: Let’s accept that as the accepted standard. If I agree with that, is it
a violation for the ancillary structure to have a toilet that works and to have a washer
and dryer there that works. I would argue no, that is certainly a commonly
understood use of a cottage.

Elmer Goetsch: But you are assuming that there must be a cottage there; it must be
permitted to have a cottage there.

Atty John Hogan: I have to argue that. It is grandfathered in.

Elmer Goetsch: I guess you can follow where I am going. I can’t justify #1. And #3. I
think #2 is true, there is really no harm there. But the problem is the first and last
criteria. How to write it to clearly show that a variance is justified in this case. I don’t
have the words to do it right now.

Robert Fries: I think that in this day and age, an unnecessary hardship does exist if
you didn’t have plumbing in a cottage or in a home. You have to have plumbing to
reasonably exist in that building. I think that there was an unnecessary hardship
existing at the time before they started building.
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Chairman Lee: I think this is getting into the discussion that the Board will have after
the public hearing is closed. John, if you have any closing statements, we will hear
them at this time.

Atty John Hogan: First of all, the history here is important. This is an old cottage that
was gradually remodeled over time. My client’s remodeled the exterior, that’s not an
issue. You looked at the basement. I’m not certain if there is a misunderstanding, but
the concrete block that is underneath it is that main section of the house. We’re
talking about the section behind that, that fell off. However it was built eons ago, it
had obviously been added on back there and whatever was underneath by way of
foundation clearly had given way. Once my client started to take that apart, it
became a bigger and bigger mess. Once they started working on the walls, some had
to be replaced and some didn’t. At some point in time should the light bulb have gone
on and say, “This is more than just refurbishing…” I think they had a lot going on at
the same time. In hindsight we can all say, yes, they should have done that. But that
brings me to my next point. This didn’t start out as an enforcement action. Nobody
came to them and said, “Na-Na-Na-Na-Na….we caught you, now you have to come
forth.” They came forth and asked, “Now what do we do? We want to do this the
right way.” All of the stuff that I think is in front of the cottage in the way of rip rap, if
the sidewalk is too wide and needs to be narrowed…they certainly will accommodate
on those types of things. They want to be able to leave the washer and dryer in the
bathroom for this cottage on the back. Some of the alternatives that existed, yes,
they could have gone up. I don’t think any of you would say that was the best way of
handling this problem; put a 2nd story on this thing. I don’t think you would have any
letters from the neighbors saying what a wonderful thing you did to us. Now you cut
off our view to the east or the west…. They did the least obtrusive thing and went out
the back, replacing a 4’ x 8’ section with a slightly larger, approximately 100 square
foot larger section out the back. They controlled the erosion. It’s not an issue. We
know that’s important. They handled the septic. We know that’s important. I’m not
sure what they did wrong, other than to apply for the permit from the beginning. And
they are trying to remedy that now. That’s why we’re here today. A hardship is if you
make them tear off the back, it seems to me to create more problems than it solves
and will make it an ugly mess. They’re trying to close up this estate. They are
personally not going to benefit from this. Somebody in the future may benefit from it.
If nothing else, the lot line got clarified. And so there will be no problem with that in
the future. Elmer and I can disagree and have a nice legal discussion about whether
or not we meet the Supreme Court rules on this. This body is not the Supreme Court.
This is body is not the Court of Appeals. This body is supposed to look at individual
circumstances and say, “Is this appropriate, does this make sense and I have a hard
time articulating why this doesn’t make sense. They didn’t try to take advantage of
anything. They tried to do the right thing. And they have been trying to do the right
thing all along.
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Chairman Lee: Pete, any further comment?

Peter S. Wegner: Yes. The way the County looks at it, is that there are things that
they could have done with the existing footprint to accommodate their concerns as far
as the bathroom and the washer and dryer. Is there an argument that if they would
have gone up, there would be more disturbance? Probably. If they went up, they
would have to excavate around the footings to beef those up to take the 2nd story.
They probably would have had to remove some of those big trees around there
because of going up and the roof line encroaching upon the tree. I don’t know if they
wouldn’t continue to have reasonable use of it, if it was in a similar status as it was
prior to this addition, where they just had a toilet and sink in the house instead of the
shower and washer/dryer. I guess in the end, the fact is that it would be a self-
created hardship. They did something without a permit, they didn’t mean to, but
there is no way the County could issue a permit for the property to be in compliance.

2:02 PM – Chairman Harland Lee closed the public hearing. No further testimony will
be accepted.

The Board deliberated Appeal #11-002 of Susann Schneider.

Motion by Elmer Goetsch to deny Appeal #11-002 of Susann Schneider, due to
Standard #1 and #3 cannot be met. The motion died with no second.

John Bloom, second by Robert Fries to approve appeal #11-002 of Susann Schneider
to keep the cottage as remodeled with mitigation and removal of the fish house, fire
pit and and other structures located less than 35 feet from the OHWM being
removed. On roll call vote: Robert Rossi: “aye”, Robert Fries: “aye”, Harland Lee:
“aye”, Elmer Goetsch: “nay”, John Bloom: “aye.” The motion carried with a majority
of vote of 4:1.

2:25 pm – The public hearing was adjourned.

______________________________ _________________________________
Harland Lee, Chairman Elmer Goetsch, Secretary


