
 

 

 
 

ONEIDA COUNTY BOARD OF ADJUSTMENT – PUBLIC HEARING 
TUESDAY, JUNE 23, 2009   

10:00 A.M. – COMMITTEE ROOM #2, SECOND FLOOR 
ONEIDA COUNTY COURTHOUSE, RHINELANDER, WI  54501 

 
Chairman Robert Fries called the meeting to order at 10:00 a.m. in accordance with the 
Wisconsin Open Meeting Law.   
 
Roll call of Board members present: Chairman Robert Fries “here”; Elmer Goetsch “here”,  
Robert Rossi “here”, Harland Lee “here”, Alternate John Bloom “here”.   Absent: Don Werra. & 
Richard Meehan. 
 
Staff members present:  Karl Jennrich, Zoning Director, Pete Wegner, Assistant Zoning Director; 
Lila Dumar, Secretary. 
 
Other County Staff present:  Brian Desmond, Corporation Counsel   
 
Other individuals present:  Attorney John Shannon, Attorney Lawrence Heath, Attorney Ralph 
Koopman, Tom Ernstmeyer, Roger Van Prooien, Louise Church, Thomas Church, Dale Jalinski, 
Herb Weber. 
 
 
Original Appeal No. 07-011 of Wilderness Waters & Woods Preserve, LLC, 400 Russell St, 
Chetek, WI 54728, now represented by Atty John G. Shannon; Dye, Foley, Krohn, Shannon, 
S.C.; PO Box 081518, Racine, WI 53408, appealing the decision of the Oneida County Planning 
& Zoning Committee to deny an application for conversion of Bear Lake Ridge Resort (formerly 
Sunset Resort) to a condominium. The property is located at 6243 Interlocken Road in part of 
Gov’t Lot 2, Section 19, T38N R6E, and is identified as Parcel ID #HA 357-1, Town of 
Hazelhurst. 
 
The following are have joined the Board of Adjustment at the round table.  Brian Desmond, 
Corporation Counsel, representing Oneida County; Attorney John Shannon, representing 
Wilderness Waters & Woods Preserve, LLC; Attorney Lawrence R. Heath, representing Bear 
Lake District; and Attorney Ralph Koopman, representing the Board of Adjustment. 
 
Secretary Elmer Goetsch read the notice of public hearing for appeal #07-011, Wilderness 
Waters & Woods Preserve, LLC.   Mr. Goetsch indicated the notice of public hearing was 
published in the Rhinelander Daily News June 8th and June 15, 2009 and the Lakeland Times 
the week of June 15, 2009.  The notice was posted on the Oneida County Courthouse bulletin 
board on June 4, 2009.  Mr. Goetsch read the certified and first class mailing distribution list into 
the record. 
 
Secretary Elmer Goetsch read into the record a letter dated June 16, 2009, received via 
facsimile on June 22, 2009 addressed to Elmer Goetsch, Secretary—Board of Adjustment                
from Attorney John G Shannon, Dye, Foley, Krohn & Shannon SC. The letter questions the part 
of the Bear Lake District in these proceedings.  In the letter, Mr. Shannon suggests the 
following: (1) a new evidentiary hearing is required; (2)  the Bear Lake District has no standing 
as a party to introduce evidence: and (3) the case may be sent back to Planning and Zoning to 
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resolve certain issues.    Said letter is attached hereto and is part of the permanent record of 
these proceedings.  
 
Motion by Elmer Goetsch, second by Harland Lee, that the entire record of the previous 
public hearing be placed into the record of this hearing.  On roll call vote:  Robert Rossi 
“aye”, Elmer Goetsch “aye”, Robert Fries “aye”, Harland Lee “aye”, John Bloom “aye”.  
The motion carried.  
 
Referring to the letter from Attorney Shannon, Chairman Fries asked whether the Bear Lake 
District has a standing in this issue.   Attorney Koopman responded that the Bear Lake District is 
an interested party and was allowed to participate in the last hearing.  Attorney Koopman stated 
that there is no reason that the Bear Lake District should not be allowed to participate in any 
new hearing or if the Board decides to accept additional testimony.     
 
Chairman Fries stated that this hearing is limited to whether the record should be reopened for 
additional testimony in this case and the Board will only be acting on this question only. 
 
Elmer Goetsch stated that there is the question whether the Board should send this back to the 
Planning and Zoning Committee.   However, this was not part of the public notice.   
 
Mr. Shannon stated: “Parliamentary procedures would always allow a motion to amend to a 
definite period or a motion to refer to a standing committee. Mr. Shannon stated that there would 
be no problem with doing that procedurally, it would be a subsidiary motion referring the matter 
back to Planning and Zoning for further input.”  
 
Mr. Heath stated for the record that he did not receive a copy of this letter or have knowledge of 
the letter dated June 16, 2009, which is now being discussed.  Mr. Heath, on behalf of the Bear 
Lake District, stated: “The District would object to referring this appeal back to the Planning and 
Zoning Committee. Mr. Shannon’s example of one committee of a municipality referring a matter 
back to another committee is analogous because this is a quasi-judicial body, separate from the 
County committee system.  The appeal was heard by this Board and denied, appealed to the 
Circuit Court and remanded back to the Board for clarification.  Attorney Heath asked that the 
Board of Adjustment continue with this case, pursuant to Judge Mangerson’s remand.” 
 
Mr. Koopman stated that Mr. Shannon’s letter could be used for an outline as far as how to 
further proceed.  Mr. Koopman directed his question to Mr. Shannon as follows. “There is an 
indication that you believe in order to afford Wilderness Waters both procedural and substantive 
due process, a new evidentiary hearing is required.   Does that mean that Wilderness Waters 
was not provided procedural and substantive due process in the first hearing sufficient to 
warrant a new hearing?  And what is the new evidence and testimony that you would like to 
produce and why wasn’t’ it produced at the first hearing?  Is it newly discovered evidence or is it 
evidence that would have been discovered had counsel for the appellant exercised due 
diligence and how might it have changed the original decision of the Board of Adjustment?   
Looking at your letter, sir, there is an indication that the matter ought to be brought back to 
Planning and Zoning and I think the Board would be open to a suggestion if it would be outcome 
determinative or might lend itself to a resolution that everyone can live with.   I think you need to 
take the bare bones of this letter and flush it out and speak more in depth to the point that you 
make and the relief that you request.” 
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Mr. Shannon stated that Wilderness Waters objects to the Bear Lake District being here.  “At the 
Circuit Court level, they filed a notice and notice to intervene meaning they would like to come in 
to present themselves as a party of this lawsuit to present evidence, get official notices and get 
a place at the counsel table.  Judge Mangerson said “no.”   They are just a group of 
homeowners.    They are not an interested party in this case.   They can be heard or put things 
into the record, but to allow them a place at the counsel table and to allow them to argue,  this is 
a procedural anomaly and I believe that we will preserve it if we need to on appeal.” 
 
Mr. Shannon stated that there cannot be procedural and substantive due process in this matter 
without a new hearing. “Any judge when looking at procedural and substantive due process is 
going to look at the balancing test on what is the procedural ramification.  What is the fairness 
test?     In the first hearing it was posed that the entire controversy….they were looking at the 
last 12 months before the application for the condo permit.  That is what the entire hearing 
focused upon.  That is how the Board of Adjustment phrased the issue. That is how the issue 
was phrased to the Circuit Court of Appeals.  And that is what the evidence pointed at in that 
case. Unfortunately, for the Board of Adjustment in that scenario, it was the incorrect standard.  
There is no question that the proper standard is if the resort discontinued for 12 months.  The 
minutes and how all the questions were phrased, it was if it was discontinued and slowed up 
and essentially stopped for the 12 month period, September 2007 to September 2008.   That is 
apparently not the standard.  So on the balancing test, the court is going to look at what harm is 
it?  What prejudice is there to anyone here if there is a new hearing once the court enunciated 
the proper standard?  There is no prejudice.  We are going to have a DeNovo hearing. We are 
going to have the correct legal standard enunciated by the Judge and here is the evidence in 
support of that standard. We cannot flip flop standards and say the old set of facts is good 
enough.  It is not just a procedural anomaly, it denies my clients substantive and procedural due 
process.  There isn’t going to be any harm here.  We are not going to do anything different.   We 
want to present evidence on the standard that the Judge enunciated when he made his ruling.”   
 
Mr. Shannon then stated that as far as having this matter sent back to Planning and Zoning it 
may be appropriate or maybe not.    “Maybe you feel that it is too far gone or the parties are too 
dispirited in their views.   I am amenable to work out solutions whenever possible.”   Mr. 
Shannon stated that “if the parties cannot get it resolved, then we schedule a hearing, put the 
evidence in and have it judged by the Board according to the correct legal standard. My plea in 
this case is to say….the Board of Adjustment applied the incorrect legal standard.  Now we have 
a do-over. Let’s look at the evidence according to the correct legal standard and come to a 
proper and fair decision.  One that uses the correct legal standard and the correct set of facts in 
support of that standard.” 
 
Elmer Goetsch asked what would be resolved by the Planning and Zoning Committee—what 
can be resolved?    Mr. Shannon stated, “They can evaluate the evidence first hand. Look at 
what may happen with the new evidence in support of the new standard.   To say, this evidence 
is sufficient or this evidence is not sufficient and clearly, they are going to look at it and make 
their recommendation as they did in this case.    I don’t say that we have to do that, I think it is 
an option that is available and we would be amenable if that is your collective thought.” 
 
Elmer Goetsch asked if Mr. Shannon thought that Planning and Zoning might decide to issue 
the permit and it can be resolved.   Mr. Shannon stated “Potentially….Planning and Zoning can 
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look at the evidence.   They will have their recommendations and thoughts.”  
 
Robert Rossi asked whether or not Mr. Shannon thought that he did not have an opportunity to 
present everything.   For the record, Mr. Shannon was not the attorney at that time.  Mr. 
Shannon stated that “….the only thing I can do is go back and look at the record before it came 
to me and say  this is how the case developed.  The inquiry here seemed to be in that last 
period of Dr. Van Proonien’s ownership, that clearly the resort use tapered off.  That is what the 
evidence focused upon and that is what Planning and Zoning questions focused on and it 
appeared that is what the five of you focused upon at the hearing.  Depending upon the correct 
standard and how far back we go back to evaluate things…that’s what we would presume to do 
with Planning and Zoning.  So I think we are starting from scratch.  We have the correct legal 
standard…I would be happy to go back and work with your staff.   If everyone thinks that’s a 
waste of time, I….am amenable to go forward with the hearing that I have outlined as well.” 
 
Mr. Rossi stated that Mr. Shannon continues to refer to new evidence.   Mr. Shannon stated that 
“It would be the same type of evidence as to whether or not the resort was ever discontinued.   
But it will be according to and address the proper legal standard.” 
 
Mr. Desmond addressed the Board and stated that he would not get into whether or not Mr. 
Heath’s client should be a party to this.  “Your attorney can certainly advise you that litigation in 
a Circuit Court is different and there are different rules that apply there, opposed to quasi judicial 
setting, such as what we have here.   So I’m not going to get into that, I think your motion earlier 
took care of that.    Mr. Shannon is correct in that the Judge laid out what our legal standard 
needs to be.  It needs to be in terms of Section 9.99 (C) (2) ---Discontinuance for 12 months.  
Judge Mangerson did outline in his ruling that I tried to steer you that way, but for whatever 
reason, I guess my direction wasn’t taken and we ended up with a legal standard which caused 
this remand.”    
 
Mr. Desmond stated that “the standard that was used was active and actual, which you use to 
determine at the time a zoning change was made in the zoning district.  So if you went from 
Manufacturing and Industrial to Single Family, if someone had a manufacturing and industrial 
use and they could prove that they had a manufacturing and industrial use on that property at 
the time it went to Single Family, they can continue to use their property in that manner.   Once 
they have achieved that nonconforming status, they can only lose that in a couple distinct ways. 
One being discontinuance for a 12 month period.  The use has to stop for a 12 month period for 
it to be discontinued.   The standard we looked at was whether or not this was a nonconforming 
use at the time the ordinance changed to make that a single family district.   I don’t think that 
anyone had a question about that….it was operating as a resort at the time the ordinance was 
changed to make that property single family zoning.   That wasn’t the question, so what we are 
looking at is whether or not the use was discontinued. 
 
Mr. Koopman asked if the Court found a difference between casual and sporadic use as 
opposed to discontinued use, which would be no use.   
 
Mr. Desmond stated that the Judge stated that discontinued use is what you need to look at.   Is 
there any 12 month period that the use was actually discontinued? 
 



Board of Adjustment Public Hearing     June 23, 2009 
Page 5 of 14 
   

  

Mr. Koopman asked if the Judge offered a functional definition of discontinued.    Mr. Desmond 
stated that in the transcript it states: “Discontinuance is less subjective.  You can have a resort 
running, making very little money and having very few patrons, but the resort can still be active 
and it can still be actively pursued.”      Mr. Desmond stated, “That is where he makes the 
distinction.   Discontinued is when there is nothing going. Active and actual is that there may be 
a slow time in the business, but the proprietor’s intent is still to be a proprietor of that business, 
so you haven’t lost your nonconforming status.” 
 
Mr. Koopman asked if the Court offered a definition of discontinued, as in no guests, no use, 
lights are out?”     Mr. Desmond stated that he didn’t think that he did.  
 
Mr. Heath stated that he disagrees with Mr. Desmond with reference to intent.  “In the case law, 
intent does not come to play at all in the 12 month period.”   
 
Mr. Koopman stated that Mr. Desmond should finish his statement and added, “I didn’t mean to 
interrupt, but I did read the Judge’s transcript, the order you prepared and some of the materials 
submitted to the Court, and I thought it was a fine line that the Judge drew, almost a distinction 
without a difference.   But he did remand this back, and I was curious if he provided any 
definitive instructions, apparently he did not, which once again makes this very subjective.” 
 
Mr. Desmond agreed.  “Correct.   And he was very careful in wording his ruling not to usurp any 
of the authority of this Board to make decisions, but I think he was clear that the standard that 
needs to be reviewed is that of discontinuance.  So the main question here today, now that the 
Judge has made that initial ruling or remanded it here for that discussion on whether or not use 
has been discontinued or whether or not it needs more testimony at this time in reviewing this 
issue  by having another evidentiary hearing.”     
 
Mr. Desmond continued. “Mr. Shannon’s argument here today is that the original decision 
focused on the 12 month period prior to the conditional use permit application.  But I think that if 
you review the testimony in the record, that’s not true.   He even made a statement as a follow 
up in what he was talking about today that the Board was focused on the last period of Dr. Van 
Prooien’s ownership.   And with a quick review of the records, he sold that business in 
December of 2006 to Mr. Ernstmeyer according to Mr. Ernstmeyer’s own testimony.  So either 
we are looking at the period of time 12 months prior to the conditional use permit application or 
Dr. Van Prooien’s  last day of ownership.    Either way, we have volumes of testimony that 
speaks to a wide range of time and exhibits that speak to a wide range of time.   I don’t think 
that the Board’s focus was just those 12 months.   That’s how your ruling came out….but the 
testimony in the record is more extensive than just that time period.   What this Board needs to 
do is take a thorough and probing review of the record and look at what testimony was there, 
what exhibits were provided and make that decision as to whether or not we need more 
testimony.    I think it is important to note that some of the highlights that are in the record are 
the 2006 tax return….guest affidavits, Dr. Van Prooien’s testimony about when he owned the 
resort which he sold to Mr. Ernstmeyer in December of 2006.   There is a lot of time that is 
encapsulated in this matter and in this record that I don’t believe the record has to be reopened 
for you to make a decision as to whether or not the resort use had been discontinued.   
Reopening the record at this point, or returning it back to Planning and Zoning…I did talk to Mr. 
Ernstmeyer and Mr. Shannon about this option and told them he could present this to the Board 
and that you need to make that decision.    What we need to do in determining whether or not 
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we want to reopen this, is to look at the history of this matter, some of that history came out 
here, that in November of 2007, Mr. Ernstmeyer was asked to provide more documentation of 
this resort use.  He was at the meeting….he was told he would be on the next Planning and 
Zoning Committee agenda.   November 28th came and again he had not provided any 
information.   Then we go to the Board of Adjustment appeal and that hearing on February 12, 
2008 and at the end of that appeal, his attorney at the time, asked for more time to present more 
information, more affidavits, more briefs…because he did not think he had enough in the record.   
The case law puts the burden of proof on the person trying to prove a nonconforming use to 
provide that information to someone such as you.  This seems just like another kick at the cat if 
this gets reopened for more hearings.   It seems that every time something happens in this 
case, more evidence is found to put into the record to buttress his application.  At some point 
that has to come to an end.  It’s not fair to everyone else in this matter that each time there is a 
hearing on this matter, and things don’t go Mr. Ernstmeyer’s way, he wants to submit more 
information and give more evidence.  I think that should be taken into account too.  As I said, the 
burden of proof is on the applicant to provide proof that the use has not been discontinued.    
That was his burden at the time of the first hearing and it is his burden now.   A thorough review 
of the record will show that he had his opportunity to present all that information.  And that 
opportunity came before you made your initial ruling on this matter, erroneously as it may have 
been.   His opportunity to provide all the evidence to show that that use had been continued 
from Dr. Van Proonien’s time running the resort all the way to the present—he had the 
opportunity to do that.   I don’t think that opening the record for more information at this time is 
going to be beneficial to anyone.  The County asks that you do not reopen the record, that you 
thoroughly review the record that you have with the proper legal standard in mind and remind 
you that Judge Mangerson has said that a discontinuance is 12 months of non-use.   That is 
what you are looking at.   We just ask that you make a ruling based on the correct legal 
standard and the record that has already been created in this matter.   It was Mr. Ernstmeyer’s 
burden to provide…to make a full record, so that you knew that this resort has been ongoing 
and had been used.   Regardless of using the wrong legal standard at the end of that hearing, 
prior to that it was still his burden to prove to you that resort use has been ongoing.” 
 
Mr. Koopman asked Mr. Desmond what his position was with respect to referring the case back 
to Planning and Zoning.  Mr. Desmond stated that it is just a kick at the cat, as I stated before.  
“Every time a new hearing comes up, he has more evidence….I think there comes a point in 
time where you make your application, you’ve been previously asked to provide this information, 
you’ve had a Board of Adjustment hearing where it was your burden of proof to put all that 
information into the record, why is it coming to us now again?  Again, its new information you 
have to buttress your case I think it is unfair to anyone trying to making a decision in this 
process.” 
 
Mr. Koopman stated that he had some concerns as to what took place at Planning & 
Zoning……”concerns about the propriety of the notice given Mr. Ernstmeyer and also his 
opportunity to present his position, which is why I recommended the Board to have either a 
hearing DeNovo or they allow them to present as much additional testimony and evidence which 
he had available to him at that time.  Which is what this Board did.   So I thought the hearing 
that this Board held was substantively fair.   Mr. Ernstmeyer and his counsel was given the 
opportunity to make any arguments that they want, offer any evidence they want, offer any 
testimony that they want.   Which is why my question to Mr. Shannon…. is what new testimony, 
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what additional evidence is there?  Is it newly discovered and how is it likely to change the 
outcome of the Board’s previous decision? 
 
Mr. Shannon:  “I’ll respond in a round-a-bout way and I’ll respond to Mr. Desmond. Make no 
mistake.  What he is trying to tell you is that they want a procedural anomaly and not have a 
hearing.  He is telling you we want you to review this thing and spend more time reviewing the 
past record than it would take you to have a hearing.    The thing was set up, you employed the 
wrong standard, probably wasn’t your fault, you probably had advice that you shouldn’t have 
followed on the standard.   It is very clear in the record the wrong standard was applied and the 
evidence was considered in view of that standard.   It’s procedurally inappropriate. “  
 
Mr. Koopman:   “How would that change the facts? The facts are the facts. If it is what it is, and 
no one’s testimony is going to change, if the facts are not interpreted according to a certain 
standard that still does not change the facts.  You just use a different standard to evaluate 
them.”  
 
Mr. Shannon: “No.  I think that in a procedural synopsis, there is no way you can have the entire 
focus of that hearing on the last tenure of Dr. Van Prooien’s ownership.  And then have that 
standard shot down by the court and then come back and say you should have done this or that.   
It is funny now….they are saying he didn’t produce evidence and now they saying he shouldn’t 
be allowed to present evidence.  We are looking it from the standpoint that we answered every 
question that was asked at every level.” 
 
Elmer Goetsch: “It is up to the appellant to present.  It shouldn’t depend on the questions that 
are asked.   Are you saying that the appellant did not have the opportunity to present the 
necessary evidence?”  
 
Mr. Shannon:  “I don’t know what opportunity the prior lawyer thought he had. Mr. Ernstmeyer 
feels that he did not get a proper opportunity to present his position.     There is no question that 
the evidence went in and a different standard was used to judge it than was appropriate. “ 
 
Mr. Lee: “Was a different standard used to judge it or was a different standard used to write it 
up?   I think that if Mr. Goetsch had written it up in a different way, there wouldn’t be this 
question.  The facts are the facts.  They don’t change.    And you are not suggesting that they 
changed.” 
 
Mr. Shannon:   “I am suggesting that if you are going to use that standard, additional evidence 
can be used to address that standard.” 
 
Mr. Koopman: “What is that?  What is the new testimony that you would present to supplement 
the record previously made?” 
 
Mr. Shannon:  “It would be very similar to that which has already been put in, but it would 
address the entire time period.” 
 
Mr. Goetsch:  “It’s not new then.” 
 
Mr. Shannon:”I think it would be new.   I think it would address additional time periods.”  
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Mr. Rossi:  “Are you referring to the time period when the ordinance changed?” 
 
Mr. Shannon:  “Correct.” 
 
Chairman Fries asked to discuss the matter of referring it back to Planning and Zoning.   “I don’t 
see any reason to send it back to Planning and Zoning.” 
 
Elmer Goetsch:  “No.   I don’t either. It’s a decision we should make.”  
 
Motion by Elmer Goetsch, second by Harland Lee not to refer this case back to Planning 
and Zoning.  On roll call vote:  Robert Rossi “aye”, Elmer Goetsch “aye”, Robert Fries 
“aye”, Harland Lee “aye”, John Bloom “aye”.  The motion carried.  
 
Referring to the Bear Lake District, Mr. Goetsch stated, “This is not a court and the general rule 
is that anybody can be present and discuss and be represented in this case.   It was allowed 
previously.”   The remaining Board members agreed.   
 
Larry Heath, Bear Lake District then presented the District’s position. 
 
Mr. Heath: “Mr. Shannon tried to argue this before Judge Mangerson and Judge Mangerson 
didn’t buy into it—that there should be a new hearing.  On 3-4 occasions, Judge Mangerson 
said that it was up to you to decide if you wanted to open it up for a new hearing.  Also, before 
Judge Mangerson, Mr. Shannon argued that the entire focus of the hearing before you was the 
last 12 months from the time that the condominium plat was filed or the fees paid on September 
20, 2007.    It was from that date backwards in time—12 months that the entire focus of your first 
hearing was.   As you have said, that simply was not true.  And I think Mr. Desmond also said 
that was not true.  If you look at that transcript of your hearing, your discussion, it is clear that 
you were considering all different kinds of evidence and that the 12 month period, in fact, was 
not the 12 months that Mr. Ernstmeyer was trying to make it.  Most of the focus was on the 12 
months of the calendar year 2006 and the fact that the income tax returns for that tax year 
showed that there were no expenses and there was no income.  That is part of the burden of 
proof that Mr. Ernstmeyer had and always had and he didn’t meet that burden for that 12 month 
period.     The appeal itself show that the only time period that they bothered to put any 
evidence in as far as exhibits attached to the appeal, only went back to 2004, they didn’t 
address any of the period pre-dating what is in their documents attached to the appeal.   Their 
burden went beyond what they submitted.    They had the burden of proof and they either knew 
or with diligence they should have known that the burden of proof was on their shoulders.  And 
actually, I was catching some flack at the first hearing for going into too much. But I was trying to 
make a record pointing out to you that the Planning and Zoning Department as far back as 
February of 2007 in the form of emails was informing Mr. Ernstmeyer that he had to show that 
there was this continuity of use.  That was brought up with the town level, with the Town 
Planning Commission, it was brought up at the Town Board meeting, and it was brought up prior 
to the November 7th Planning and Zoning Committee meeting.    At all times, they knew or 
should have known that the burden was on them.  The testimony of the Zoning Administrator 
was that at the November 7th hearing, no evidence was submitted as far as proving this 
continuity of use, even though Mr. Ernstmeyer had been advised in advance that that was going 
to have to come forward.  That is in your record and you can pull that out and make it part of the 
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findings that you have to make.   Mr. Lee or Mr. Koopman stated that there is a very fine line 
drawn by Judge Mangerson on his reasons for sending this back and I would agree.   Mr. Lee 
had commented that if Mr. Goetsch had framed the written record slightly more correctly you 
would have been able to make a correct vote on the correct standard.  In fact, if you look at the 
transcript of the motion that was made by Mr. Goetsch orally and seconded by Mr. Lee, the 
wording was “a 12-month period”.    Meaning to me, that it could have been any 12-month 
period in time.  It didn’t say “the 12-month period pre-dating the filing of the plat.   So it is very 
possible that some of you thought you were voting on “a 12-month period” and that you could 
vote in good conscience knowing that the record that was there as far as the income tax records 
showing no income and no expenses and also the un-rebutted testimony of the CPA, Mr. Metz, 
that his professional opinion was that this business had shut down.    And he was….. referring to 
the 2006 Income tax return.  Mr. Shannon said that this is a procedural anomaly that you are 
heading yourselves into.   There is nothing there to suggest that this is a procedural anomaly.   
He says that it would take you less time to hear the new evidence than it would to go through 
the record and try to shore up your first decision.  If you have a new hearing, you are going to 
have to go through the record anyway.   I think this case has been a good learning experience 
for you, Mr. Desmond, Mr. Koopman and to a lesser degree me, because I’m here except on 
retainer.   But it shows that you have to be careful and take the time to draw out the facts that 
will support your final vote.   That is a time consuming process, but I would suggest that it would 
be good for you to do that in the future.   If that means scheduling a hearing or meeting where 
you can go through the vast record, then it would be best for you to do that and draw out the 
facts that are there or not there to support your position.   I would ask that you do not open this 
up to a new hearing.   As Mr. Desmond said, we don’t need another kick at the cat, it goes 
without saying that it is expensive for people to come back each time.    I think it should be 
pointed out that at the time of the filing of the notice of the appeal hearing, I think there is case 
law that says at least at the time of the filing of the notice of the scheduled hearing, all of the 
records should be in there, on the part of the proponent.  And I think it could even be said that 
should be earlier than that.  In fact, when they file their petition for appeal.  And they simply 
haven’t done it…at the time of the filing of the petition or the notice of hearing or going into the 
last hearing before you.   They simply didn’t have all of their ducks in a row and it shouldn’t be to 
the inconvenience of you, the County and myself and my client’s to keep coming back.   Look at 
the record and make your decision.” 
 
Mr. Goetsch:  “You said not to have a new hearing.  I think we have to…either with new 
testimony or without.”    
 
Mr. Koopman:   “That’s true.   The purpose of the meeting today is to determine whether or not 
the record should be supplemented.   So, by court order, there can’t be a new hearing or 
DeNovo hearing, but the record can be supplemented and the decision re-visited consistent with 
what the Board heard the first time, in conjunction with what new evidence and testimony is 
taken, if the Board decides to do that.” 
 
Mr. Heath:  “I agree.  I didn’t speak clearly.  I didn’t mean an entirely new hearing.  But it would 
be a supplemental hearing and I don’t believe that that is necessary in the sense of having new 
evidence come in.   I think you can look at the evidence, the record that is already before you. “ 
 
Mr. Fries:”If you look at the Judge’s decision page 15, lines 23, 24 25… it reads I am not 
directing them to reopen the record.  In their discretion they may do so if they want to do so, but 
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I am directing them to voice their decision in the specific language of 9.99 (C) (2), and not the 
other confusing definition or confusing burden that by concession does not apply.”  
 
Mr. Koopman: “The question still remains what new evidence or testimony can be taken that will 
change the decision of the Board or will refute or buttress testimony previously offered.  That’s 
the question I will come back to Mr. Shannon with.  What is there that you have to offer that 
would cause this Board to change it’s mind, that would impeach testimony previously offered or 
buttress testimony that the appellant offered that this Board didn’t place much weight on 
because they thought it was weak.   How will it make a difference to either strengthen your 
client’s case or weaken the case of your client’s opponent?” 
 
Mr. Shannon:   “At the last hearing, if you don’t think that the entire focus was on the last few 
years of Dr. Van Proonien’s ownership that’s fine.  But if you go to Planning and Zoning, and 
say …here is my burden, and they say, “We’re not interested—we know that this place was in 
operation for 40 years.”   Mr. Shannon continued, “The Board acknowledged that.  This Board 
knew that this place was the Sunset Resort which had been in the phone book, it had been 
advertised, that people had stayed there for decades.   So the entire focus was on the last 
several years of Dr. Van Proonien’s declining ownership and use of that resort.   Understand 
that this is not another kick at the cat for Mr. Ernstmeyer.  It is a kick at the cat for you.  We won 
at the Circuit Court level.   The Judge said you used the wrong legal standard and then he gave 
you another kick at the cat.    All we ask is two hours to say the Judge enunciated this standard 
on a procedural framework.  We want to introduce testimony to go back from the period of time 
for Mr. Van Proonien, how long did you operate the resort, for how many years did you operate 
the resort, was the resort ever discontinued?   That is the legal standard.   The focus of that 
hearing was upon whether or not it was stopped or slowed down such that it didn’t have active 
use or casual use, and frankly I believe the genesis of that opinion was Mr. Heath.   So I don’t 
think he should be heard now to say that he doesn’t want his client to sit through another hour 
and a half of testimony.   I don’t think it rings true and I don’t think it rings fair for my client.  We 
are not asking to put anyone out.  All we’re asking is to say, the legal standard has now been 
set by the Court.  Now let’s address it...  What’s unfair about it?   What’s prejudicial about it?  I 
don’t think there is any prejudice or unfairness.   The questions were asked, they were focused 
on a period of time.  That‘s the period of time that was focused upon during that hearing.  Now 
the Judge has enunciated the legal standard and here we sit to say—it’s you that got another 
kick at the cat, and let us address the standard with fact and support.  I understand your 
position.  You’re going to make a decision one way or another.   But I’m here to tell you we’re 
going to appeal and I am going to have an entire section of my brief that is going to focus upon 
procedural anomalies.   That wouldn’t be there if we got another hearing. I just urge you to say 
put this on a balancing act, put it on a scale.  What prejudice results, what problems result from 
another hearing.  I don’t think there are any. And I think that with the proper facts, you could 
come to a proper decision.” 
 
Mr. Koopman:  “The proper decision would be to give your client the relief he requests, so why 
don’t you tell us now what you are going to tell us later that is sufficient to cause this Board to 
change it’s mind.   Because I still come back to that. I try a lot of cases.   While this isn’t a court 
of law, I know if I want a court to change its mind and I have newly discovered evidence, or 
something that I think that is persuasive that would change the outcome, I have to tell the Judge 
what it is.  I have to say, you know there was an error made, there is a manifest injustice, it 
needs to be corrected.  And here is why…if you only knew this, if you had heard that.   That 
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would change your mind, it would strengthen this witness. it would weaken the testimony of that 
witness.  The first appeal, if the Board proceeded in error, that error was driven by your 
predecessor in counsel.   Whoever represented your client was also on the same train going in 
the wrong direction.    I don’t remember hearing the argument you are arguing today made by 
Mr. Schroeder, who represented Mr. Ernstmeyer.    And when we were having these 
discussions, the focus was driven by appellant’s counsel.  He was the one that made a decision 
as to what we should hear and what we should focus in on.  It wasn’t driven by this Board; it was 
driven by the appellant’s counsel.   But I still return back to my first question, which you have a 
hard time answering. What is it that you know this Board needs to know that would cause this 
Board to change it’s mind?  Because this Board wants to do the right thing.   And even if it is 
inconvenient as Mr. Heath suggests, so what, we are all public servants and that is why we are 
all here.   What do you know that this Board needs to know, or what are you going to tell us or 
can you offer that would cause this Board to say, “Sure, let’s supplement the record so we get it 
right.”  “That‘s a fair question and if you want to go up on appeal, the record will reflect that you 
didn’t answer it.” 
 
11:07 pm - The Board recessed. 
 
11:15 pm – The Board reconvened.  
 
Mr. Shannon:  “If I can paraphrase the question Mr. Koopman posed, what evidence or what 
new evidence will I put on and what will it focus upon if given the opportunity by this Board.  We 
would review the entire time period that Roger Van Proonien owned the resort.   There are 
some gaps in the testimony.   We would offer you direct testimony from the words of Roger Van 
Proonien on exactly when he and his wife commenced the resort, how they got the resort, the 
time period for which they ran the resort, the normal guests that would come.  We would 
probably have Mr. & Mrs. Kuhlman to say that they have been coming to the Sunset Resort 
since the 1950’s and they haven’t missed any years and so on and so forth. So we believe that 
that testimony will not be cumulative.  We believe that it will fill in missing areas and we believe 
that it will answer some direct questions that this Board of Adjustment may have.” 
 
Mr. Koopman: “How long do you anticipate it would take to put on that testimony and 
receive that evidence?” 
 
Mr. Shannon:  “As I indicated in my letter, I believe it would be 1 ½ to 2 hours max.”    
 
Mr. Desmond:  “I would note for the record that you guys have previously accepted affidavits 
from the Kuhlman’s. 
 
Mr. Shannon: “I think the affidavits were for a particular time period and didn’t address the entire 
time period.  They have filed an affidavit.  Yes. “ 
 
Mr. Heath:  “Some of the new law in zoning…refers to the Klinger v. Oneida County case which 
went to the Supreme Court in 1989.  One of the key issues that the Court addressed was the 
discretion that a Circuit Court has to take new evidence and the Supreme Court gave some 
direction for the Circuit Courts around the State to take a look at.  And although its not directly 
on point, a lot of the standards that apply an appellate court looking at what a Circuit Court did, 
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also apply to what a Board of Adjustment did.   And in this instance, it would be when you 
considered the issue of taking new evidence.  
 
The Supreme Court case, Klinger vs. Oneida County reads:  
 

”We address however an underlying issue presented in this case, namely 
the Circuit Court’s power to take evidence.  Normally, in common law 
certiorari proceedings, the scope of review is confined to the Board’s 
record.   Section 59. 99 (10) allows the Circuit Court to take evidence if 
necessary for the proper disposition of the matter.  The statute thus 
broadens the scope of the review by way of certiorari by granting the 
Circuit Court discretion to take and consider evidence when it shall be 
necessary to do so.   The decision whether it is necessary for the Circuit 
Court to take evidence is vested in the discretion of the Circuit Courts.  
Discretion is not synonymous with decision making.   The term discretion 
contemplates a process of reasoning.  This process depends on facts that 
are of record or that are reasonably derived by inference by the record 
and a conclusion based on a logical rationale founded upon proper legal 
standards.   Further, as this court has stated many times, the Circuit Court 
must make a record of its reasoning to ensure the soundness of its own 
decision making and to facilitate judicial review. In this case the Circuit 
Court erred in taking evidence without stating that it was exercising its 
discretion to do so, and without stating the basis for the exercise of its 
discretion.   In the interest of assisting Circuit Courts in the exercise of 
their discretion we note that courts in other jurisdictions have concluded 
that a reviewing court may exercise its discretion to take evidence in the 
following circumstances:  First, when the record before the Board is 
incomplete because the aggrieved party was refused an opportunity to be 
fully heard, or the Board excluded relevant evidence.  2) When good and 
sufficient cause is shown for the failure to have offered the evidence to the 
Board; 3) When the record presented to the Circuit Court does not contain 
all the evidence actually presented to the Board; 4) When the Board’s 
record fails to present the hearing in sufficient scope to determine the 
merits of the appeal and lastly, when new evidence is discovered after the 
Board’s proceedings were closed.”     
 

Mr. Heath:  “What we heard just a few minutes ago, was that they would review the entire time 
period that Mr. Van Proonien owned the property.   That’s no new evidence.   That’s evidence 
that was available going into this appeal.  If there was any evidence that would support his 
position now, it was available and should have been available back then.”  
 
Mr. Desmond suggested that the Board may want to ask for public comment.  Elmer Goetsch 
disagreed.  Mr. Lee stated that any comments would have to be pertinent to the subject. Mr. 
Koopman advised the Board to make an inquiry as to whether or not any members of the public 
have something that the Board might benefit hearing with respect to whether or the Board 
should take additional testimony.    
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Mr. Koopman: “Does any member of the public here today wish to make a statement with 
respect to the matter at issue before this Board?”  
 
Dale Jalinski, Chairman of the Bear Lake District came forward.   
 
Mr. Jalinski:   “Throughout the hearings, from the Town to the Board of Adjustment, the issue is 
whether that was an operating resort.  And they have had ample opportunity to present that 
evidence.   I think the Board should base their ruling on the facts that are already present.”  
 
Mr. Ernstmeyer:  “I am Thomas Ernstmeyer with Wilderness Water & Wood Preserve, LLC.  I 
don’t feel I was given a chance to talk at this last Board of Adjustment kangaroo court hearing.  
Every time I try to open my mouth, I was shut down by Goetsch and his bandits.”  
 
Mr. Goetsch:  “A personal attack is not appropriate”  
 
Mr. Ernstmeyer:  “It’s not a personal attack, it’s true.   Every time I tried to say something I was 
shut down.” 
 
Mr. Fries: “That’s not the issue here at all.” 
 
Mr. Ernstmeyer:  “The issue is about more evidence.”   
 
Mr. Fries:   “Sit down.”  
 
There was a brief disagreement between a staff member and the appellant.  
 
Motion by John Bloom, second by Elmer Goetsch that the Board will not accept new 
evidence at the next hearing.     
 
Discussion on the issue. 
 
Chairman Fries referred back to the Judge’s decision.  
 
Mr. Koopman:  “For the record, the Chairman is referencing the transcript of the trial court’s 
decision relative to the hearing that was held and the decision issued on April 9, 2009.  
Specifically starting on page 15, line 23 through page 16, line 10.   The Chair is indicating that 
the Court stated, “I am not directing them to reopen the record.  In their discretion they may do 
so if they want to do so, but I am directing them to voice their decision in the specific language 
of 9.99 (C) (2), and not the other confusing definition or confusing burden that by concession 
does not apply.”     The point the Chairman is making is that there is no requirement by the trial 
court that additional testimony be taken and evidence received.”  
 
Mr. Goetsch:  “Yes.  And I have not heard anything new that would be presented from the 
appellant’s attorney.  It sounds like he wants to review what was presented and its not evident to 
me that it will change the decision.   I don’t see any need to reopen for new evidence at this 
point.  That is why I seconded the motion.”  
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Mr. Lee: “When I came here this morning, I was prepared to support a motion to reopen, if 
there was new evidence presented.   I wanted to make sure that everybody had an opportunity 
to present new evidence if there was new evidence.   I have not heard that today.  In my view, 
it’s just a re-hash of evidence that we have already heard.  In my view also, I don’t think that the 
evidence that we have heard in the past or any of the remarks that were made today would 
change the application of those facts to Section 9.99 C (2), which is the discontinuance, which is 
the standard that we are to utilize.”    
 
Mr. Rossi:  “I think everything has been…as Mr. Lee has said, nothing new has been presented 
to change course of the decision that is to be made.   I don’t think there should be a re-hearing 
of this on the basis that nothing new has been shown or presented to us.  The opportunity was 
given at the initial hearing.  Quite extensive and many times called on the appellant, asked if 
there was anything else that appellant’s counsel wanted to submit.    I say that everything was 
given at that time.   All it would be is everything all over again with a new spin. “ 
 
Mr. Goetsch noted that the decision today does not end this.  There is still the final hearing on 
July 14, 2009. 
 
Chairman Fries called for a vote on the motion.  
 
Robert Rossi “aye”, Elmer Goetsch “aye”, Robert Fries “aye”, Harland Lee “aye”, John 
Bloom “aye”.  The motion carried.  
 
11:32 a.m.  The Board adjourned. 
 
 
____________________________________    ______________________________________ 
Chairman Robert Rossi              Secretary Elmer Goetsch 
    


