ONEIDA COUNTY BOARD OF ADJUSTMENT — PUBLIC HEARING
TUESDAY, July 14, 2009
10:00 A.M. - COMMITTEE ROOM #2, SECOND FLOOR
ONEIDA COUNTY COURTHOUSE, RHINELANDER, WI 54501

Chairman Robert Fries called the meeting to order at 10:00 a.m. in accordance with the
Wisconsin Open Meeting Law.

Roll call of Board members present: Chairman Robert Fries “here”; Elmer Goetsch “here”,
Robert Rossi “here”, Harland Lee “here”, Alternate John Bloom “here”, Alternate Don Werra
“here.” Absent: Richard Meehan.

Staff members present: Karl Jennrich, Zoning Director; Lila Dumar, Secretary

Other County Staff present:. Brian Desmond, Corporation Counsel

Other individuals present: Attorney Lawrence Heath, Attorney Ralph Koopman, Attorney John
Shannon (telephonically), Tom Ernstmeyer, Roger Van Prooien, Louise Church, Thomas
Church, Dale Jalinski, Phyllis Jalinski; Herb Weber.

Original Appeal No. 07-011 of Wilderness Waters & Woods Preserve, LLC, 400 Russell St,
Chetek, WI 54728, represented by Atty John G. Shannon; Dye, Foley, Krohn, Shannon, S.C.;
PO Box 081518, Racine, WI 53408, appealing the decision of the Oneida County Planning &
Zoning Committee to deny an application for conversion of Bear Lake Ridge Resort (formerly
Sunset Resort) to a condominium. The property is located at 6243 Interlocken Road in part of
Gov't Lot 2, Section 19, T38N R6E, and is identified as Parcel ID #HA 357-1, Town of
Hazelhurst.

The following have joined the Board of Adjustment at the round table. Brian Desmond,
Corporation Counsel, representing Oneida County; Attorney Lawrence R. Heath, representing
Bear Lake District; and Attorney Ralph Koopman, representing the Board of Adjustment.
Attorney John Shannon, representing Wilderness Waters & Woods Preserve, LLC is attending
telephonically.

Secretary Elmer Goetsch read the notice of public hearing for appeal #07-011, Wilderness
Waters & Woods Preserve, LLC. Mr. Goetsch indicated the notice of public hearing was
published in the Rhinelander Daily News June 29" and July 6, 2009; and the Lakeland Times
the week of July 6, 2009. The notice was posted on the Oneida County Courthouse bulletin
board on June 24, 2009. Mr. Goetsch read the certified and first class mailing distribution list
into the record.

Secretary Elmer Goetsch noted for the record that a telephone call was received yesterday
morning from Attorney Shannon’s office advising the Board that Mr. Shannon could not attend
the public hearing and requested that he attend via telephone. He is participating in the public
hearing today via telephone.
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Secretary Elmer Goetsch noted for the record that a letter was received from Mr. Shannon
dated July 7, 2009 in which he makes a number of statements and provides several
attachments relating to the public hearing that is now before us. Said letter is part of the record
and contained in the appeal file.

Mr. Heath: | did not receive a copy of the letter that Mr. Goetsch refers to. Brian Desmond,
Corporation Counsel provided me with a copy just before the hearing. Apparently Mr. Shannon
takes it upon himself to decide who can have representation in this matter and who is entitled to
get copies of his letter briefs. At the last hearing this Board clearly indicated | did have the right
to participate on behalf of the Bear Lake District.

Mr. Shannon: The Board of Adjustment can invite anyone they want to participate.
Anyone the Board wants can sit at the table, but the fact of the matter is that the Bear Lake
District is not a party.

Mr. Fries:  The Judge remanded this back to the Board of Adjustment for a determination to
be made pursuant to....Section 9.99 (C)(2) specifically...if a legal pre-existing use has been
discontinued for a period of 12 months or greater. The burden of proof is on Wilderness Waters
and Woods Preserve, LLC to prove that the legal pre-existing use had not been discontinued for
a period of 12 consecutive months. It is within the discretion of the Board of Adjustment to
determine whether or not the record should be re-opened for further testimony. On June 23,
2009, the Board conducted a public hearing where the Board decided not to open the matter for
further testimony.

Mr. Koopman: As indicated by Judge Mangerson’s order, which was signed on April 24, 2009,
the burden of proof is on Wilderness Waters and Woods, LLC to establish that the legal pre-
existing use had not been discontinued for a period of 12 consecutive months. | reviewed the
transcript from the hearing and decision held on April 9", 2009 and | notice that there was some
guestion what timeframe the Board would be focusing on...quote from Judge
Mangerson....page 22, lines 1-3... “The record clearly indicates that the board was focusing
primarily on the years 2006 and 2007.” | do believe that would be the period of time we would
be focusing on for purposes of today’s hearing, and...Mr. Shannon, because the burden of proof
is on you, we’ll defer to you.

Mr. Shannon: | would reiterate what we have done previously and that is the affidavit of Roger
Van Prooien, the affidavit and letter of Thomas Ernstmeyer, the affidavits of the people that
stayed at the resort for the year 2006 & 2007 as well as the book itself. | believe that that
determination is a threshold determination, and once you meet that determination....you have
demonstrated and fulfilled that appellant’s burden of proof. | believe that has been done and |
believe the record is clear that people stayed at that resort not only from 2006 and 2007, but for
many, many years previously, although the resort use waxed and waned, certainly nobody can
say, based on the evidence that there was ever an intent or a factual indication that it had been
discontinued for any 12 month consecutive period. In fact, the evidence argues just the
opposite, that Mr. Van Prooien continued to operate that resort. He had people stay there in
2001, 2002, 2003, 2004, 2005 and 2006 right up until the time he sold it to Mr. Ernstmeyer in
2007. After Mr. Ernstmeyer, Wilderness Waters and Woods, LLC...... purchased the resort they
did a number of things. They hired a resort manager; they began the process of getting the
licenses, which they have done. They began the process of setting up and marketing the resort
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and selling it and inviting people to come to the resort. All of which was done. They began this,
they had many people stay there in 2007. And its very clear that this was operated as a resort.
It is not just an inquiry of whether or not a person stayed there, it is everything else. It's keeping
up the grounds, its paying the taxes, its getting the licenses. It's all of these things that
operates as a resort and when you operate a resort, you do many things other than have people
stay there. Clearly, this was done. It was mentioned in the affidavits, it was mentioned in the
facts presented and | believe that after the ordinance was passed, in 2001, and thereafter
amended, the proof indicates that the resort was never discontinued.

Mr. Desmond: The evidence does show a lot of those things that Mr. Shannon has spoken of
But | think one thing that he failed to point out again, is the fact that there is no tax return for the
year 2006. | think that probably the most troubling point for the County in this whole matter.
There is case law out there...the Gabe v. City of Cudahy case that indicates that it is the burden
of the person that is trying to continue the nonconforming use to prove that they have had the
consistent use of that in a nonconforming manner. Even in the Gabe v. Cudahy case, that came
down to whether or not there was a lack of continued use. And in that case, the Court did look
at the fact that there were no tax returns for a number of the years, where the individual in that
case, claimed to be running a sand and gravel pit off of their farm. The Court found that
indicated that the nonconforming use was not continued throughout the years that the individual
had claimed. So what it comes down to is which evidence you are going to rely on and your
take on the evidence that has been presented. As a Board of Adjustment, in your discretion,
what that evidence is, what it means and whether or not the use had been discontinued. | do
point out that there is a lack of a tax return for 2006, which definitely lends credence to the fact
that the resort had been discontinued. | would point out too, that there is a letter from Ms.
Schwant in the record that had spoken with Mr. Van Prooien at some point and time and Mr.
Van Prooien had indicated that the business was closed when they attempted to rent a room
from him. So there contradictory evidence in the record and both sides of this point...I think it is
your job to basically weigh that evidence, determine what evidence has more weight and more
credence in your mind. And then make your determination based upon that.

Mr. Heath: The district agrees with the comment made by Judge Mangerson, and referred to
by Mr. Koopman, that the Board'’s focus at the first fact finding hearing was on years 2006 and
2007. We would point out that the Board of Adjustment does not set the focus, it is the burden
of the property owner to establish that the non conforming use was established first of all, and
then was continued actively thereafter and to address the issue of whether it had been inactive
for a period of 12 months or longer. The developer chose to focus on 2006 & 2007. The
record, however, does provide substantial material that was provided in part by the Bear Lake
District, for other time periods prior to 2006. We have....the 2006 income tax return that shows
no income, no expenses for that calendar year. We also have the sales and use tax returns for
prior years and the income tax returns for 2004 and 2005. And | believe you will recall the
testimony of the CPA that the District called at the time of the fact finding hearing, and he
pointed out that the code numbers for the businesses referred to in the tax years were for that of
a veterinarian practice and not for a resort. And it was only in the year 2006 that the reference
was to a business code that was not a veterinary practice. Dr. Van Prooien did not establish for
those income and sales tax records what the business was that they were reporting on for those
prior years. For 2006 it is clear that he was reporting for the resort and the resort alone shows
no income. The District has provided substantial information that you could refer to in the record
by which district members made various statements in letter form that went into evidence, that
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was un-rebutted, that brings into question the level of activity at the resort and it is our position
that that level of activity was slowing down and reached nil by 2006. And there was no business
going on at that time. And...... the letter from the Ms. Schwant, when she inquired for a place to
rent, Dr. Van Prooien stated that the business had been shut down.

Chairman Fries swore-in Dr. Van Prooien.

Dr. Van Prooien: As far as the tax returns, the accountant that took care of Sunset Enterprises,
which was a combination of the resort and the veterinary business. Mr. Van Prooien did not
know how he filed it.  The resort business has been open since 1952....it wasn’t as busy these
last few years, but it was open for business. The procedure for getting it open was followed
through and it was done, even though there weren’t a lot of customers at that time.

Mr. Goetsch: Could you explain why there was no tax return reported income then? For that
year?

Mr. Desmond: Are we taking new evidence at this point? If not, we are straddling very close to
doing that. The Board made a determination that we were not going to take new evidence.
This was just a re-hash of what was in the record already...| put that to Mr. Koopman and the
Board.

Mr. Koopman: | would agree, although the testimony such as it may be would be to support the
appellant’s position. | don’t think the appellant can claim harm or prejudice, but | do agree that
what this individual has to say is probably more in the form of cumulative or repetitive testimony.
We were looking for public comments, but that comes more in the form of additional testimony
or evidence. So | think we will have to conclude what ever it is that Dr. Van Prooien has to say.

Mr. Shannon: Insofar as Mr. Van Prooien is concerned, | don’t know what he said, but
regardless of that, | know what he said on his affidavit. And on his affidavit he indicates that
during 2000 to 2006 the resort was an active business. He was the owner and operator of the
Sunset Resort on Bear Lake for many years including the years 2000 to 2006. He attached his
sale tax returns, and he also attached his guest register for the years 2000 to 2006. And | don’t
think there is any testimony that would rebut in any way shape or form the fact that guests
stayed at that resort in 2006. Additionally, when Mr. Ernstmeyer came in there on behalf of
Wilderness Waters and Woods, LLC he began the clean up process in the later part of 2006.
And he continued it all through 2007 and began renting to guests in 2007. So his use of the
resort and his activities on the resort began in the latter part of the year 2006. It seems that
everyone keeps coming back to the year 2006 because there is some accounting question as to
the return. Regardless of that, it indicates that guests stayed there. His affidavit further states
that although no sales tax return was filed for the year 2006, he operated the resort during that
period as shown on the visitors register for that year. During the year 2006, he was in the
process of selling the resort property and the closing, which occurred in December of 2006. If
we go to the resort register, 2006 has numerous entries. In addition to which, there are
affidavits from numerous individuals indicating that they stayed at the resort for the year 2006.
None of that has ever been rebutted and no one has challenged that. Instead, everyone wants
to either hide behind or look at the sales tax return. The sales tax return is only part of it.
That's between the federal government and the state government and Dr. Van Prooien. The
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real issue here is whether the resort was used. It had licenses. It had customers and it was in
business. So it had not clearly been discontinued.

Mr. Heath: | would just like to reiterate that the desk register may have indicated names, but it
is not established that they were paying guests or other than just friends or familial individuals
that were coming up to see Dr. Van Prooien. The proof is in the pudding in the form of tax
returns that there was no income listed. Mr. Shannon refers to Mr. Ernstmeyer apparently
coming up and working around the property some time in late 2006. Dr. Van Prooien’s affidavit
is that Mr. Ernstmeyer did not close on the property until December of 2006. So Mr. Ernstmeyer
had no interest in that property until the time of the closing. If you look at the statements in the
affidavit of Dr. Van Prooien, | would submit that they are conclusory statements in and of
themselves are not evidence of an active business there. The fact that he says there is an
active business, that does not make it an active business. The fact that he says there were
licenses does not mean that there was an active business. Those are just statements and the
burden was on Mr. Ernstmeyer in this appeal to establish the facts that would support those
conclusory statements.

The Board and Counsel Ralph Koopman discussed Appeal 07-011 of Wilderness Waters and
Woods, LLC.  Bob Rossi commented that Mr. Van Prooien had stated that the people that
were there were friends, not paying guests and they helped Mr. Van Prooien. Mr. Goetsch
commented that the log shows who was there, but does not show whether or not they were
paying guests. Mr. Lee commented that if they were paying guests, it would be reflected in the
tax return. Mr. Werra commented that the tax return was signed and filed by Mr. Van Prooien,
although he indicates that it was the fault of the accountant.

Mr. Koopman stated that a lot of emphasis has been placed on the income tax return which
shows a loss for the year 2006. There were expenses, but no income reflected on the return.
There could have been income, but it was not reported. The income tax return speaks for itself
and then you are precluded from denying what you represented previously. The tax return
indicates that there was no income for 2006, but it also indicates there were expenses incurred
which could be from the continued maintenance and operation of the resort even though it
wasn’t profitable. Mr. Goetsch commented that profitable is not the same as whether it's
operating. Mr. Koopman commented that you can operate at a loss--do guests have to pay,
does it have to be profitable?

Mr. Werra commented that the tax return was filed in conjunction with the veterinary business
and some of those expenses could be from the veterinary business. Mr. Koopman commented
that it is difficult to tell. It would appear that in past years income was combined for the
operation of the resort and the veterinary practice, but we don’t know that.

Mr. Rossi commented there was no income and Mr. Van Prooien testified that those were
friends and long time previous guests and he didn’'t charge them. Mr. Koopman stated that he
didn’t know if it had to be profitable, if he didn’t want to charge his guests or friends, the resort is
still open, but there is no requirement that he charge them, especially if they are doing work for
him.  Mr. Rossi stated that there was also a call about a reservation for a rental and his
response was that the resort was closed. Mr. Lee commented that they may have been closed,
but questioned if they were closed for 12 months or not.
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Mr. Rossi asked for a clarification on the Gabe v. City of Cudahy case from Mr. Desmond. Mr.
Desmond stated in that case...."Mr. Gabe’s tax return from the years 1960-1964 reflect no
income from the sale of sand or topsoil. The returns from the later 1960’s although ambiguous
do indicate income from such other sources. The fact that the operation did not begin in
earnest until the late 1960’s is corroborated by the fact they had a bulldozer and excavation
equipment.” Mr. Desmond commented that they based the decision on the fact that there were
no tax returns because they held that the plaintiff in this case was basically saying that they had
been removing sand and soil from the property since 1957. The court held that it was their
burden of proof by the preponderance of...evidence that from 1957 to the present, that they
continued to remove the sand and soil from that property; and that any 12 month interval from
1957 to the present during which the use ceased would deprive them of their right to presume
the nonconforming use of the property. Mr. Goetsch stated that the decision was primarily
because of the tax return. Mr. Desmond responded that was part of their decision making
process, that there were 12 month gaps where they did not indicate that they were operating the
nonconforming use.

Mr. Shannon responded that the Supreme Court said that there was no specific evidence that
the use in question existed in 1957, so they focused on the tax return, because no other specific
evidence referenced it. In this case, clearly a great deal of evidence reflects that the resort was
in operation from 2000 to 2006. Reading from the case: “The plaintiff evidence proved only
that sand was sold on the farm from time to time during the life of the plaintiff's father. There
was no specific evidence showing that the use in question existed in 1957.” But in this case, it
is clearly different and distinguishable due to Mr. Van Prooien’s evidence and the evidence of all
the people that stayed at the resort.

Mr. Fries stated that he did not feel that Wilderness Waters and Woods, LLC proved that the
legal pre-existing use had not been discontinued for a period of 12 consecutive months.

Chairman Fries closed the public hearing at 10:55 a.m.
The Board deliberated Appeal 07-011 of Wilderness Waters and Woods, LLC.

Mr. Goetsch stated that there is not sufficient proof that this was an active resort during that
period. Mr. Goetsch stated that the tax return (2006) is fundamental, there was no income and
the lack of income is accompanied by the letter asserting that the statement was made that the
place was closed.

Mr. Lee asked Mr. Goetsch if he was basing his conclusion on the absence of a tax return.  Mr.
Goetsch responded...not strictly on it, but that is the fundamental question that determines that
there really was no active business at that time. Even if there were people appearing on the
journal, we have no evidence that they paid and the income tax return, if it is correct, shows
there was nothing paid and therefore, it was not an active business.

Mr. Lee stated that the question is to make a determination between discontinuing the business,
saying it no longer exists....versus casual and occasional type of use. It's not an easy
determination. One thing that is clear is the absence of income for 2006. Does that mean that
the business is discontinued, or is it just not functioning very well?
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Mr. Goetsch stated that there are other things...one is the statement by Mr. Van Proonien that
the business is closed. Mr. Lee responded that he may have indicated that it was closed at that
moment, but was it for a 12 month period? Or just at that particular time.  Mr. Goetsch stated
that it was up to the appellant to show this is through the whole year and not just at that instant.
On the journal there were a number of entries, but apparently none of them paid, because no
income was reported. The provision in the ordinance, Section 9.99 C (2) — Discontinuance
states, “If a legal pre-existing use is discontinued for 12 consecutive months any future use of
the building, structure or property shall conform to this ordinance.” So it is a period of 12
months consecutive months, discontinued. In my view there is sufficient evidence in the record
to show that it was not continued during that 2006 period.

Motion by Elmer Goetsch, second by Robert Fries that the Board of Adjustment concludes that
the legal pre-existing use of the resort business was discontinued for a period of 12 consecutive
months during the calendar year 2006.

Chairman Fries called for a vote on the motion.

Robert Rossi “aye”, ElImer Goetsch “aye”, Robert Fries “aye”, Harland Lee “nay”, Don
Werra “aye”. The motion carried by a majority vote of 4:1.

The Board of Adjustment asked Attorney Koopman to prepare a draft decision to be
reviewed/approved by the Board at a Board of Adjustment meeting on July 28, 2009 AT 10:00
a.m. Elmer Goetsch noted that the filing date of the decision would be extended, which would
require a motion.

Motion by Don Werra, second by ElImer Goetsch to extend the filing date of the decision
to July 28, 2009. With all members present voting “aye”, the motion carried.

The meeting was adjourned at 11:02 a.m..

Chairman Robert Rossi Secretary Elmer Goetsch



